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©totteti States Court of Appeals 

DISTRICT OF COLUMBIA 


Appeal No. 9572 

Vernon M. Dorsey, appellant 

v. 

Lawrence C. Kingsland, Commissioner of Patents 

APPELLEE 


APPEAL FROM THE JUDGMENT OF THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE COMMISSIONER OF PATENTS 


INTRODUCTION 

This is a purported appeal from the decision of the 
District Court of the United States for the District 
of Columbia [20] 1 rendered in a proceeding under 
R. S. 487 (U. S. C., title 35, sec. 11) and sustaining the 
action of the Commissioner of Patents in disbarring 
the appellant from practice before the Patent Office 
on the ground of gross misconduct. 

In the proceeding below the appellant and Roswell F. 
Hatch, Henry W. Carter, and Robson D. Brown were 
individually served with identical rules to show cause 

1 The numbers in brackets refer to pages of appellant’s “Joint 
Appendix.” 


(l) 
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why they should not be disbarred for gross misconduct. 
They filed separate answers to those rules. They ap¬ 
peared before the Committee on Enrollment and Disbar¬ 
ment of the Patent Office together, and by agreement of 
all concerned a joint record was made. In most re¬ 
spects their defenses were consolidated, and common. 
Each of them was allowed to cross-examine all the other 
witnesses, and to object on his own behalf to any evi¬ 
dence offered by any other petitioner or by the Patent 
Office. None of the evidence offered was excluded, and 
the production of evidence was not limited in time con¬ 
sumed, extent, or character. Each of the parties named 
testified at length, and had full opportunity to say all he 
wished to say in his defense. 

The rules to show cause were issued October 11,1944. 
The hearing was held November 9 to 13, inclusive, occu¬ 
pying all of the five days, with one night session. The 
Committee hearing the evidence and reporting thereon 
comprised seven men: two Assistant Commissioners, two 
members of the Patent Office Board of Appeals, a Law 
Examiner, the Chief Clerk, and the Solicitor of the 
Patent Office. The testimony was printed, then 
briefs were printed and filed. Thereafter the Com¬ 
mittee gave a full day to the argument. The Com¬ 
missioner of Patents sat with the Committee through¬ 
out the entire argument. 

The Committee made a single report disposing of 
the case. It unanimously found and reported to the 
Commissioner of Patents that a fraud had been per¬ 
petrated upon the Patent Office, that the several 
parties involved had each individually participated 
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in the fraud, and each had been guilty of gross mis¬ 
conduct justifying disbarment. 

As to the conduct of the respective parties, the Com¬ 
mittee found [89] as follows: 

As is clear from what has been stated in this 
report, it is our carefully considered opinion 
that the record made before us indubitably 
and conclusively shows and establishes that the 
respondents and each of them has been guilty 
of gross misconduct ~ towards the Patent Of¬ 
fice in connection with the so-called Clarke 
article. * * * 

Thereafter the Commissioner of Patents handed 
down an opinion dated May 18, 1945, in which he 
accepted and approved the report of the Committee. 
In that opinion he said: 

I have given consideration to the Commit¬ 
tee’s report and to the entire record made in 
the hearing and am convinced that each of the 
above-named respondents participated in the 
scheme to defraud the Patent Office, as was 
found by the Committee, and I approve the 
recommendation of the majority of the Com¬ 
mittee, that each of the respondents be dis¬ 
barred from further practice before the United 
States Patent Office. 

Carter, Hatch, and the present appellant, Dorsey, 
applied to the United States District Court for the 
District of Columbia for a review of the Commis¬ 
sioner’s action. That court sustained the action as 
to each of them (69 F. Supp. 788), and Carter and 
Hatch did not attempt to appeal. 

2 All italics in quotations in this brief are ours unless otherwise 
noted. 
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SUMMARY OF ARGUMENT FOR APPELLEE 

1. The proceeding in the District Court was based 
on the same record that was before the Commis¬ 
sioner, was essentially appellate in nature, and the 
applicable statute does not contemplate a further 
review. This Court, therefore, does not have juris¬ 
diction to entertain an appeal in the present case. 

2. The lower court undertook a complete review of 
the case on its merits, in addition to considering 
whether the appellant was afforded a full and fair 
hearing in the Patent Office, whether there was any 
error of law or procedure, and whether there was sub¬ 
stantial evidence supporting the conclusion reached 

bv the Commissioner. It affirmed the Commissioner 
* 

in all respects after exhaustively reviewing the entire 
record. Even if this Court has jurisdiction it should 
not substitute its opinion for that of the Commissioner 
and of the reviewing court below except in case of 
controlling error of law or absence of supporting 
evidence. 

3. The decision of the Commissioner, which has been 
approved by the reviewing court, is not only supported 
by substantial evidence, but is the only reasonable 
decision which could have been made on the record 
presented. 

4. Reply to specific arguments in appellant’s brief. 

ARGUMENT 

Right of appeal to this Court 

It is submitted that this Court is -without jurisdic¬ 
tion to entertain an appeal in cases originating under 
R. S. 487 (U. S. C., title 35, sec. 11) and that the 
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present appeal should be dismissed. The question of 
jurisdiction may, of course, be considered at any time 
(Sunstrand v. Gubelmann, 55 App. D. C. 200, 4 F. 
(2d) 166). 

The Judicial Code provides (U. S. C., title 28, sec. 
225) that: 

The circuit courts of appeal shall have appel¬ 
late jurisdiction to review by appeal final deci¬ 
sions—First. In the district courts in all cases 
save where a direct review of the decision may 
be had in the Supreme Court under section 345 
of this title. 

The present proceeding, however, was not a “final 
decision’ 7 in the district court, within the meaning of 
this section. The district court’s jurisdiction was 
purely appellate in nature, being derived from a 
special statute and involving merely a review of the 
record presented in the Patent Office. The statute 
involved makes no provision for appeal from the de¬ 
cision of the district court and there is no reason for 
supposing that such an appeal "was intended or im¬ 
plied. 

The general rule applicable in cases of this char¬ 
acter is stated in Corpus Juris Secundum, vol. 4, page 
137, sec. 51: 

It is a well settled rule in most jurisdictions 
that, where a tribunal exercises a special limit¬ 
ed jurisdiction, conferred by statute, and in 
which the procedure is not according to the 
course of the common law, no appeal or writ of 
error lies from or to its action therein unless 
such appeal is expressly provided by statute. 
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This principle was applied by the United States 
Supreme Court in U. S. v. Ferreira, 54 U. S. 50, which 
held that where a district court was designated by law 
to adjudicate certain claims under a treaty, no appeal 
would lie from its decision. 

Prior to its amendment by the Act of Feb. 18, 1922, 
section 487 of the Revised Statutes provided only that 
the Commissioner might refuse to recognize agents for 
gross misconduct, subject to approval of the Secre¬ 
tary of the Interior. See U. S. Code Annotated title 
•> 

35, sec. 11. No appeal was provided from the Secre¬ 
tary to any court. The report of the consideration of 
this act by the Committee on Patents of the House 
of Representatives, on May 12, 1921, indicates an in¬ 
tention merely to substitute the Supreme Court of 
the District for the Secretary as the sole reviewing 
authority, as indicated by the following portion of the 
record of the hearing before the committee: 

Mr. Robertson [Commissioner of Patents]. 
We would be very glad and would even welcome 
a provision to have the review by the Supreme 
Court of the District instead of by the Secre¬ 
tary of the Interior. 

Mr. Davis [Member of the Committee]. Your 
idea is to strike out the provision “subject to 
the approval of the Secretary of the Interior.’’ 

Mr. Robertson. Yes. 

Mr. Davis. And then provide an appeal to 
the Supreme Court of the District of Columbia ? 

Mr. Robertson. The Patent Office would wel¬ 
come that change. 

The rule that where the function of the district court 
is purely appellate, a further appeal will not lie un- 
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less expressly authorized by statute is stated as fol¬ 
lows in Corpus Juris, Secundum, volume 4, page 135, 
sec. 49: 

There is no right of appeal from a lower 
court to a higher court in a matter which 
reached the lower court by appeal from the 
summary action of a board or officer exercising 
a special limited jurisdiction in a special pro¬ 
ceeding under a statute providing for an appeal 
to such lower court without any provision that 
pleadings be filed or an issue formed or that a 
further appeal might be taken. 

The same authority, volume 4, page 133, sec. 49, 
says: 

Unless authorized by statutory or constitu¬ 
tional provisions, which ordinarily is the case, 
an appeal or writ of error does not lie from an 
intermediate court to the court of last resort, 
except where a question of jurisdiction is 
involved. 

Conformably to the rule just stated, this Court in 
Mitchell v. Evans, 17 App. D. C. 233, held that it could 
not entertain an appeal from a judgment of the lower 
court in a suit appealed to such lower court from a 
justice of the peace, unless it could be shown that the 
lower court acted without jurisdiction. 

It is essential in disbarment cases that a final con¬ 
clusion be reached as expeditiously as possible, both 
in the interest of the person disbarred and in that of 
the public. If Congress had intended, therefore, that 
this Court should review Patent Office disbarment 
cases, it would surely have provided for a direct ap¬ 
peal to it from the action of the Commissioner, as 

761245—47 - 2 
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was done prior to 1927 in connection with the refusal 
of the Commissioner to allow the claims of an applica¬ 
tion for patent. A mere preliminary review of the 
Patent Office record by the district court could have 
no value commensurate with the delay occasioned by it. 

The present case presents a striking example of what 
the procedure would be under a system permitting a 
second appeal on the same record. The appellant was 
disbarred by the Commissioner on May 18, 1945, but 
the district court, over the Commissioner’s objection, 
has “stayed” the effect of the disbarment pending 
final determination of the case, thus leaving the appel- 
lent free to practice, although both the Patent Office 
and the district court have found him unfit to do so. 
It is evident that such a situation places a premium 
on delay and, in the present case, a delay of more 
than two years has already been attained by judicial 
procedure. 

It is submitted that, since the court charged by 
statute with the jurisdiction to review Patent Office 
disbarment records has found no error but has re¬ 
viewed the Patent Office procedure and found it to be 
proper in form and the disbarment order justified 
by the evidence, the appellant has exhausted the reme¬ 
dies permitted to him by law, and the appeal should 
be dismissed without further consideration of the 
record and briefs. 

NATURE OF REVIEW IN DISBARMENT CASES 

A disbarment proceeding, as we understand it, is 
one requiring the utmost candor, cooperation, and dis¬ 
closure on the part of a respondent. It is essential 
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that he justify his accused conduct by meeting the 
issues on the merits and not by technicalities. This is 
stated as a general principle by Corpus Juris (Vol. 7, 
Sec. 24, p. 764) as follows: 

An attorney charged with delinquencies 
should * * * make such truthful explana¬ 

tions as he may, and should not rely on techni¬ 
cal defenses or employ sophistry in argument 
in an attempt to establish a superficial justi¬ 
fication. 

The only requirement of the statute is that dis¬ 
barment by the Commissioner shall be “after notice 
and opportunity for a hearing,” and that the reasons 
•for disbarment shall be recorded. 

This was not a de novo proceeding in which the Dis¬ 
trict Court was called on to decide whether the peti¬ 
tioner should be disbarred. If there was substantial 
evidence to support the order of disbarment, and if the 
proceedings before the Commissioner were in accord¬ 
ance with established law, then that Court discharged 
its duty by so finding. There was nothing else to con¬ 
sider. 

Such an appeal [from a disbarment order] 
is governed by the general rules of appellate 
practice discussed elsewhere in this work. If, 
for example, the evidence lends support to the 
the findings of the Court, such findings will not 
be disturbed on appeal, even though the evidence 
is conflicting. Moreover, it has been said that 
the character and purpose of the inquiiy are 
such that unless it clearly appears that the at¬ 
torney’s rights have in some substantial way 
been denied him the reviewing court will not set 
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aside the action of the disbarring court (5 Am. 
Jur. Sec. 300). 

Cyclopedia of Federal Procedure, Section 50, con¬ 
cerning disbarment in federal courts cites authority of 
the Supreme Court to the effect— 

that the court ought to act with great modera¬ 
tion and judgment in exercising this power, but, 
having exercised it, should not be interfered 
with or overruled by a higher court unless the 
proceedings were irregular or highly improper. 
Citing In re Burr, 6 L. Ed. 152. 

Later in the same section, the same text says: 

The rule has been expressed that neither ap¬ 
peal nor error lies to review an order of dis¬ 
barment. By whatever manner reviewed the 
reviewing court will upset the judgment of the 
lower court only on a showing of abuse of dis¬ 
cretion or great irregularity. Citing In re 
Claiborne, 119 F. 2d 647. 

In the last-mentioned case the First Circuit Court 
of Appeals said, at p. 650: 

In proceedings for the disbarment or dis¬ 
cipline of attorneys, the reviewing court will 
upset the judgment of the lower court only on 
a showing of abuse of discretion or great 
irregularity. 

One of the oldest and most cited disbarment cases 
is Ex parte Burr, 6 L. Ed. 152. Chief Justice Mar¬ 
shall, after pointing out that a disbarment proceeding 
is a very serious matter, said: 

This discretion [to disbar] ought to be exer¬ 
cised with great moderation and judgment; but 
it must be exercised; and no other tribunal can 
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decide, in a case of removal from the bar, with 
the same means of information as the court 
itself. If there be a revising tribunal, which 
possesses controlling authority, that tribunal 
will always feel the delicacy of interposing its 
authority, and would do so only in a plain case. 
* * * the court is not inclined to interpose, 

unless it were in a case where the conduct of 
the Circuit or District Court was irregular, or 
was flagrantly improper. * * * 

It could only interpose, on the ground that 
the Circuit Court had clearly exceeded its 
powers, or had decided erroneously on the testi¬ 
mony. The power is one which ought to be 
exercised with great caution, but which is, we 
think, incidental to all courts, and is necessary 
for the preservation of decorum, and for the 
respectability of the profession. Upon the tes¬ 
timony, this court would not be willing to inter¬ 
pose where any doubt existed. 

The cases cited above refer to disbarment by the 
courts. The present proceedings involve review of 
the actions of an administrative official. The review¬ 
ing Court is perhaps even more prone to accept the 
findings of such officials. Such administrative actions 
are presumed to be proper and should be set aside 
only if they are found to be without rational basis. 
See Mississippi Valley Barge Line Co. v. United 
States, 292 U. S. 282, 286, 287, 54 S. Ct. 692; Abbott 
v. Coe, 71 App. D. C. 195, 109 F. (2d) 449; Badtke 
Patents Corp. et al. v. Coe et al., 74 App. D. C. 25, 
122 F. (2d) 937; Hammond v. Hull, 76 U. S. App. 
D. C. 301, 131 F. (2d) 23. The issue on such a review 
is not whether this Court, if it had had original juris- 
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diction, would disbar the petitioners, but tvhether the 
action of the Commissioner in doing so was unreason¬ 
able and arbitrary under the circumstances found 
by him to exist. 

Although the appellant has sought to raise many 
technical issues, we respectfully submit that the essen¬ 
tial issues are these: Did he have a full and fair 
hearing in the Patent Office? Was there substantial 
evidence supporting the conclusions and orders of 
the Commissioner? 

What has been said of the function of the lower 
court is, of course, applicable with even greater force 
here, if a second appeal is to be entertained. 

That there is substantial evidence supporting the 
conclusion of the Commissioner is abundantly clear 
from the report of the Patent Office Committee on 
Enrollment and Disbarment [50], and from the opin¬ 
ion of the District Court [20]. 

THERE WAS A FRAUD COMMITTED 

As above noted, the appellant is one of four attor¬ 
neys cjisbarred because of participation in a scheme 
to defraud the Patent Office. Although Dorsey is the 
only one who has attempted to bring his case before 
this Court, his case involves consideration of the 
activities of the other disbarred attorneys in order to 
obtain a complete understanding of the grounds on 
which the decision as to Dorsev was based. We shall 
not go into this fully because that has already been 
done by the Patent Office and by Judge Morris, but 
for the convenience of this Court, and by way of 
making our argument complete, shall point out the 
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fraud that was committed and the way it was carried 
out. Dorsey’s part will be considered in more detail 
later in specific reply to appellant’s brief. 

The misconduct involved occurred in 1926 at which 
time Hatch (469a, 470a) 3 was employed by the 
Hartford-Fairmont Company, which is now the 
Hartford-Empire Company, and will hereafter be re¬ 
ferred to as Hartford; Dorsey (889a) was an attorney 
representing this company in the prosecution of an 
application of Peiler No. 294,792, now Patent No. 
1,655,391, owned by the company; Carter (598a) was 
treasurer of the Owens Dottle Company which (632a, 
633a) had an agreement with Hartford under which 
Owens would share in any money received by Hart¬ 
ford for licenses under the Peiler claims, and w T as 
employed by Hartford as a patent attorney. 

On October 11, 1926, an article (Department’s Ex¬ 
hibit E, pages 303 to 305) was presented by Dorsey 
to the Patent Office in the Peiler application, as a 
part of the showing relied on in support of an argu¬ 
ment that certain claims should be allowed, and was 
described (Department’s Exhibit E, page 263) as an 
article “by William P. Clarke, President of the 
American Flint Glass Worker’s Union.” As a 
matter of fact, however, the article had not been 
written by Clarke, but by Hatch, with the aid of 
Carter and Dorsey. The article had been taken by 
Hatch to Clarke, who made some inconsequential 
changes in it and allowed it to be published in his 

3 Numbers in parentheses refer to pages of the record of the 
disbarment proceedings. 
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name, there being a deliberate concealment in the pub¬ 
lication and presentation of the article to the Patent 
Office of the connection of Owens and Hartford with 
the transaction. The object of this scheme was to 
cause readers of the article, including Patent Office 
officials, to give greater weight to the article than if 
it had been published in the name of the true author. 

OTHER COURT’S CONSIDERATION OF THE FRAUD HERE 

INVOLVED 

The preparation and presentation to the Patent Of¬ 
fice of the Clarke article were fullv and carefulIv con- 

•/ V 

side red by the United States Supreme Court in Hazel- 
Atlas Glass Co. v. Hartford-Empire Co., 322 U. S. 238, 
64 S. Ct. 997 and were held to involve fraud. Since the 
greater part of the decision of the Supreme Court deals 
with the issues here presented, it is not practicable to 
quote all the pertinent portions here. However, special 
attention is directed to the following statement of the 
Court: 

Here, even if we consider nothing but Hart¬ 
ford's sworn admissions, we find a deliberately 
planned and carefully executed scheme to de¬ 
fraud not only the Patent Office, but the circuit 
court of appeals. 

It is also noted that, although four of the Justices dis¬ 
sented on other issues, the Court was unanimous in the 
opinion that there was fraud, as shown by the following 
statement in the dissenting opinion: 

No fraud is more odious than an attempt to sub¬ 
vent the administration of justice. The Court is 
unanimous in condemning the transaction dis¬ 
closed by this record. 
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The Circuit Court of Appeals, Third Circuit, consid¬ 
ered the same Clarke article here involved, and the ma¬ 
jority of that court, in an opinion published in 137 F. 
(2d) 764 said: 

The fact is that the article had not been written 
by Clarke, but by one R. F. Hatch, an attorney in 
the patent department of Hartford, which by that 
time had become the assignee of the Peiler patent 
application. Hatch not only prepared the article 
and its accompanying chart but he also procured 
Clarke’s signature thereto as the author and 
caused it to be published in the National Glass 
Budget with the understanding, assented to by 
the publisher, that Hartford should not be con¬ 
nected with it. The article appeared in the July 
17,1926, issue of the National Glass Budget. R. 
D. Brown, Vice-President and Patent Counsel of 
Hartford, and V. M. Dorsey, a patent attorney 
for Hartford, brought the published article to 
the attention of the Patent Office on October 12, 
1926, with special reference to the Peiler applica¬ 
tion (Serial No. 294,792) whereon the patent (No. 
1,665,391) issued on January 3,1928. 

It is unnecessary for present purposes to relate 
in detail how Hatch, aided and abetted by Brown 
and Dorsey as well as by H. W. Carter of Owens 
Bottle Company, deliberately set about “to get 
the production curve and few statements in re¬ 
gard to gob feeding into print” (from a source os¬ 
tensibly hostile to labor-saving glass-blowing ma¬ 
chinery) for use in the Patent Office in connection 
with the Peiler applications * * *. That 
Hatch, Hartford’s employee, and not Clarke, the 
labor leader, wrote the article and that the pur¬ 
pose of the methods employed in having it pub- 

761245—47— 
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lished was as above indicated may now be taken 
as indisputably established. But sordid as is the 
story concerning the genesis of the Clarke article 
and the deceptive design and use of its spurious 
authorship, still it does not qualify as after- 
discovered evidence in either the Hazel-Atlas or 
the Shawkee suit. 

In a dissenting opinion in the same case, Biggs, Cir¬ 
cuit Judge, said: 

It [the “Clarke” article] came into the record 
as a part of the file wrapper history of the Peiler 
patent and it had been fabricated for the purpose 
of deluding the Patent Office. 

That Couid had before it the affidavits of Hatch, Clarke, 
Brown, and Horsey which were before the Supreme 
Court. 

The matter was also considered by the IT. S. District 
Court N. D. Ohio, W. Div, in U. S. v. Hartford-Empire 
Co. et al., 46 F. Sup. 541. That court had the fol¬ 
lowing to say concerning the “Clarke” article: 

This article was written bv R. M. Hatch of 
Hartford acting in conjunction with R. D. Brown, 
of Hartford, and under the critical eve of V. M. 
Dorsev of Hartford and H. W. Carter of Owens. 
* * * Hatch procured one W. P. Clarke, then 

president of the American Flint Glass Workers’ 
Union, to sign this article under the pretense that 
it bore his authorship and in payment therefor 
Clarke was later given the sum of $8,000.00 in cash 
by Hatch. * * * On October 11, 1926, the 
article was cited to the Patent Office by V. M. Hor¬ 
sey of Hartford. The attention of the Office was 
called to the article as evidence that the Hartford 
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feeders had been a great success, but the Patent 
Office was never apprised of the fact that Hatch, 
with the assistance of Brown, Dorsey, and Carter 
was the real author of the article. 

The latest consideration of this fraud is found in 
an opinion of the United States Third Circuit Court 
of Appeals handed down August 14, 1947, not yet pub¬ 
lished. That court, with three judges none of whom 
had sat in the original consideration of the Patent 
Office fraud here involved, made the following state¬ 
ments : 

The third of Hartford’s main general de¬ 
fenses is that the finding of fraud by the Su¬ 
preme Court should not have been considered 
final by the District Court and should have 
been relitigated. * * * Plainly, the fraud 

issue was litigated in this court and in the Su¬ 
preme Court and was finally disposed of by the 
latter tribunal. 

* * * The seriousness, the long duration, 

and the aggravated character of the fraud which 
has necessitated this litigation is set forth in 
the cited opinions of the Supreme Court. 
* * * But, willfulness, ‘‘evil intent,” and 

“wrong motive” were necessarily present in 
this miserable fraud of which Hartford has 
been found guilty. 

It will thus be seen that the proceedings in connec¬ 
tion with the Clarke article have been ruled upon by 
two District Courts, twice by the Third Circuit Court 
of Appeals, the United States Supreme Court, the 
Commissioner of Patents, and the Committee on En¬ 
rollment and Disbarment of the Patent Office, and that 
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not only each of these tribunals, but every member of 
each of them, a total of twenty-five individuals, has 
held that these proceedings involved fraud or gross 
misconduct. 

PREPARATION, PUBLICATION, AND USE OP THE “CLARKE” 

ARTICLE 

There is no denial that the so-called Clarke article 
was published in Clarke’s name, and that it (783a) con¬ 
tains nothing to suggest that anyone other than Clarke 
had any hand in preparing or publishing it. There 
is also no dispute that the article was actually written 
by Hatch, with slight changes by Carter and Dorsey. 
Dorsey (654a) stated that he “read the said [Hatch] 
manuscript and made some slight suggestions as to its 
verbiage.” The changes made by Carter and Clarke 
appear on the typed draft of the article which was 
eventually signed by Clarke (70la-725a). It is un¬ 
necessary to distinguish them, since it is evident that, 
even in the aggregate, they do not affect the substance 
of the article in any material respect. It should be 
noted, however, that Clarke (236a) admitted that in 
the article there was not a single complete sentence 
which was written by him. 

As the result of this activity, an article to which 
Clarke had made no material contribution was pub¬ 
lished in his name and without any suggestion that it 
had been prepared by Hatch, Carter and Dorsey, or 
that its publication had been procured by Hartford- 
Empire. The original file history shows that a copy 
of this article was presented to the Patent Office by 
Dorsey during the prosecution of the Peiler applica- 
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tion, and that the Patent Office was not advised in 
any way that any part of the article had not been 
spontaneously prepared by Clarke, or that Hartford 
had any part in the preparation or publication of the 
article. The net result of these activities was that an 
article which was virtually a brief for Hartford and 
was prepared by its employees and attorneys, was 
presented to the Patent Office as the spontaneous crea¬ 
tion of a disinterested person. 

It is also clear from the record that there was a 
deliberate scheme, on behalf of Hartford, to prepare 
an article which would be beneficial to that company, 
but to conceal the origin of the article and to publish 
it under the name of a labor leader, in order to in¬ 
crease the weight which readers would give to the 
article. The first attempt made was to secure the 
consent of Maloney, the president of the Glass Bottle 
Blowers Association to accept the “authorship” of the 
article but, when he refused to do so, Clarke was ap¬ 
proached and agreed to the use of his name. The cor¬ 
respondence which is in the record, dated at about the 
time of producing and publishing the article (re¬ 
viewed and quoted extensively in the report of the 
Patent Office Board and the Court below), shows that 
the securing of the name of a labor leader as author 
was something to be “gotten away with,” and that a 
major object in view was concealment of who actually 
wrote the article . The following quotations are in 
point: 

(From Department’s exhibit G, letter Hatch 
to Carter, March 15, 1926.) The present plan 
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is (of course this is not for publication) that I 
shall attempt to get the president of the Glass 
Bottle Blowers Association to publish the 
article which we desire. Therefore I am writ¬ 
ing something which will look good for organ¬ 
ized labor, and I am in hopes that we can get 
away with it. 

(From Department's exhibit H, letter Hatch 
.to Carter, March 30, 1926.) Of course, we do 
not care tvho assumes the authorship of the 
article, hut we want some one not associated in 
any way with either of our companies, and 
whose name would carrv some slight weight in 
the glass trade. * * * I expect him [Ma¬ 

loney] to revise the article enough so that he can 
claim to be the author at least, and as much more 
as he may desire but under my supervision. Of 
course I may not he able to get away with this 
scheme at ail, but I think there is a fair 
chance. * * * 

There is a lot of stuff in this article about 
which Maloney knows nothing, but if he will 
accept the doubtful honor of paternity of the 
article, I intend to educate him so that he will 
know the source of all the statements made. 
* * * If you can make any suggestions for 

additions either in the subject matter in which 
we are interested or something relating to 
organized labor which will be usable as bait 
with Mr. Maloney, do not be afraid of hurting 
my feelings. 

(Letter Hatch to Carter dated April 19, 1926 
(755a).) Of course I think you understand 
that the whole object of the article is to make 
an excuse to get the production curves and a 
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few statements in regard to gob feeding into 
print. 

(Letter Hatch to Dorsey, May 20, 1926 
(759a).) Mr. Clarke also swallowed the labor 
bait which I had prepared for him. * * * 

I fear I may have to go to Toledo again to get 
Clarke to show some speed and perhaps to 
supervise what he publishes. 

(Letter Carter to Boshard, May 25, 1926 
(763a).) It occurs to me that I should make 
myself more clear about the purpose of this 
Hatch article. He has prepared it with the 
idea of getting it printed, under the name of 
some apparently unprejudiced authority, and 
then calling the attention of the Patent Office 
Examiner to the article as published in the be¬ 
lief that the Examiner will thereby be influenced 
to a more favorable consideration of Hartford’s 
broad claims. * * * Under the Circum¬ 

stances, I do not see that we need be very criti¬ 
cal in our treatment of the article. If not too 
rank, would say that we better let it go 
through. 

(Department’s exhibit B, page 137, letter 
Hatch to Kimes, dated July 9, 1926, relative to 
the publication of the so-called Clarke article.) 
You will understand that we do not want to 
have any unnecessary connection with this 
article as it is presented wholly as the statement 
and, opinion of Mr. Clarke. If there be any 
expense in connection with this please let us 
know what it will be. 

The last-quoted excerpt is, in itself, clear evidence 
that Hartford, through Hatch, was deliberately con¬ 
cealing its connection with the article, although it was 
willing to pay for its publication 
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It is also evident that all the disbarred attorneys 
fully realized that more weight would be given to the 
article if it appeared under the name of Clarke than 
if Hatch were given as the author. This is shown 
by the following testimony: 

Carter (602a). I recognize that an article 
published by a disinterested man v’ould be less 
apt to be discounted than an article published 
by an interested party, and it was my desire at 
the time that the Patent Office be presented 
with an accurate statement of fact which would 
not be ignored as a mere self-serving decla¬ 
ration. 

Brown. (424a). Now’ if I had written that 
article myself and published it, it would have 
been w’orth nothing * * * But when the 

president of a labor union who lived through the 
thing signs it, it carries much more authority. 

Hatch (515a, 516a). I got the original idea 
myself from the Bottle Blower’s proceedings, 
and I wanted it put out by someone connected 
with the Bottle Blow’ers Union. 

Dorsey (676a, 677). 

Q. I am going to ask just one more question. 
Would you agree that where an article is in the 
nature of a historical article— 

A. Yes. 

Q. Consisting of compilations and selections 
of material, that the question of the person that 
did the w*ork on that is of great materiality in 
giving weight to the value of that historical 
article ? 

A. That is correct. 
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The record clearly indicates that the intention, from 
the beginning, was to deceive the Patent Office. Car¬ 
ter’s letter of May 25, 1926 (763a), already referred 
to and written while Clarke was still considering the 
article, so accurately foreshadows the actual events 
that it can not be regarded as a coincidence. It is 
difficult to believe that Carter knew more about the 
use to which the article was to be put than Hatch, who 
wrote it, or Dorsey. The article was submitted for 
approval to Dorsey (456a, 889a) who made some 
changes in it. Just why this should have been done, 
if Hatch and Dorsey did not then intend that the 
article would be used in the Patent Office, is not ex¬ 
plained. Dorsey’s connection with Hartford was 
solely with its patent work. 

PRESENTATION OF THE ARTICLE TO THE PATENT OFFICE 

The article having been written by Hatch and pub¬ 
lished under Clarke’s name, the next step was to 
present it to the Patent Office as the work of Clarke. 
That was done by Dorsey. In the record of the appli¬ 
cation, Department’s Exhibit E, the article appears 
on page 303. On pages 263 and 264, in the remarks, 
signed by Dorsey which accompanied the amendment, 
the article is said to be “by William P. Clarke, Presi¬ 
dent of the American Elint Glass Workers’ Union” 
and within the space of about one page references by 
Dorsey to the article are prefaced no less than five 
times by the statement “Mr. Clarke says” or “Mr. 
Clarke discusses.” 


761240 — 17 - 
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Dorsey in his brief before the Board of Appeals of 
the Patent Office, on page 477 of the record of the 
application, referred to the article as follows: 

That the appellant’s feeders have been a tre¬ 
mendous success and have revolutionized the art 
from the standpoint of economy is recognized by 
reluctant witnesses. We call attention to the 
article by William P . Clarke, President of the 
Flint Glass Workers’ Union (a union whose 
members have been displaced by the feeders in 
question) and published in the National Glass 
Budget for July 17, 1926, which is an exhibit 
in this case. 

This is obviously a representation to the Patent 
Office that the article was written by a “reluctant wit¬ 
ness” because the Peiler machines had displaced 
members of his union as workers. The language used 
is susceptible of no other reasonable interpretation. 

The record thus clearly establishes that the so-called 
Clarke article was deliberately prepared by Hatch, 
with the aid and cooperation of Carter and Dorsey, 
with the intention of publishing it under the name of 
an “apparently disinterested” person who had not 
actually written it, and with deliberate concealment 
of Hartford’s connection with the article; and that the 
article thus prepared was then presented by Dorsey 
to the Patent Office as the work of a “reluctant wit¬ 
ness,” in the hope that it would thus have greater 
weight than if its true authorship were known. Both 
the Patent Office and the Court below have so found 
in effect, and have pointed out the evidence supporting 
their findings. 
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REPLY TO SPECIFIC ARGUMENTS OF APPELLANT’S BRIEF 

In the foregoing discussion we have considered this 
case rather generally, with a view to showing what the 
fraud was, how it has been regarded by other courts, 
and the basis upon which the Patent Office held that a 
fraud had been perpetrated by this appellant et al. 
That general consideration answers many of the argu¬ 
ments advanced by appellant but, in order that it may 
not be said that we have overlooked or avoided any of 
the points raised by him, we here discuss what we deem 
to be the most important of the specific points raised 
on this appeal. 

On page 11 appellant’s brief states that Dorsey was 
held guilty on five counts or charges, the last two 
of which were error. A consideration of the Patent 
Office decision and Judge Morris’ decision makes clear 
that Dorsey was not disbarred because of the subject 
matter stated in counts (d) or (e) of appellant’s 
statement. Appellant does not support his argument 
by reference to the record, so we need not argue this 
matter further. 

At pages 12 to 15, and elsewhere, appellant’s brief 
argues that Dorsey had no part in preparation of the 
Clarke article, and no knowledge that it was pre¬ 
pared for use in the Patent Office. 

That argument is utterly untenable. Dorsey’s own 
sworn statements and admissions negative it com¬ 
pletely. For example, it is clear that Dorsey, Brown, 
and Carter were in close cooperation in 1925 and 1926 
in an endeavor to procure allowance of the Peiler 
application here involved. 
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This appears from Brown’s testimony at R. 351 
where he said regarding the prosecution of the glass 
feeder applications: 

Mr. Dorsey and I were very much engaged 
in that for two or three years. Some other 
people were too. In the fall of 1925 we were 
just beginning that chore, and this application 
that we are speaking of [Peiler] was one of 
the principal ones we had. 

He further testified at R. 453: 

Q. Mr. Brown, during the years 1925 and 
1926, is it not a fact you and Mr. Dorsey and 
Mr. Carter were in frequent conferences about 
the patent situation of the Hartford-Empire 
Company and the Owens-Illinois Company! 

A. We had a great many conferences, yes. 

Q. And you were working in close coopera¬ 
tion during these years, were you not, on the 
patent situation? 

A. From time to time; Mr. Dorsey and I 
were together a good deal of the time. I prob¬ 
ably spent two-thirds of my time in Washing¬ 
ton during that period, Mr. Carter we would 
meet once in a while. I can’t tell you how 
many times, because I don’t seem to have kept 
a very good record of where I was and who 
was with me during that particular period, 
but he would, meet with us quite often during 
that period. 

Carter specifically admitted in his testimony that he- 
knew all the time that the purpose of the Hatch arti¬ 
cle was for use in the Patent Office for the purpose 
of procuring allowance of broad claims in the Peiler 
application. See R. 603, 618, 620. Also he wrote it 
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in a letter (R. 763, [65]) in which he stated the 
following: 

It occurs to me that I should make myself 
more clear about the purpose of this Hatch 
article. 

He has prepared it with the idea of getting 
it printed under the name of some apparently 
unprejudiced authority, and then calling the 
attention of the Patent Office Examiner to the 
article as published, in the belief that the Ex¬ 
aminer will thereby be influenced to a more 
favorable consideration of Hartford’s broad 
claims. 

From the foregoing it is evident that Carter, who 
is shown bv the testimony to have been working hand 
in glove with Dorsey and Brown in the prosecution 
of the Peiler application, specifically admitted that he 
knew all the time the Hatch article was to be used in 
the Patent Office. Dorsey’s contention that he did 
not know that, and that he filed the Clarke article in 
good faith, without any reason to believe that it was 
not written by Clarke, is utterly unbelievable. The 
tribunals below did not believe him. 

Dorsey’s present position is inconsistent with his 
own sworn statements. For example, as appears at 
page 80 of the appendix to appellant’s brief, Dorsey 
in an affidavit says specifically that: 

When the manuscript for the Clarke article 
was presented to me [by Hatch], I found 
therein a true statement of such facts as I 
desired to present to the Patent Office. * * * 
I approved the first draft . I don’t think I ap¬ 
proved anything else. The article was pub- 
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lished, and after it was published, I checked 
through it and found it substantially true and 
thought it was useful to put in the Patent 
Office. 

At the top of page [58] it appears that Dorsey 
knew* that Hatch had prepared the Clarke article. 
His testimony is: 

Q. Now’, as a matter of fact, Mr. Dorsey, you 
knew’, didn’t you, before the Clarke article was 
published, that it was being prepared? 

A. I knew before the Clarke article was pub¬ 
lished that Mr. Hatch had prepared an article. 

Dorsey admitted at R. 659 that he intended before 
its publication to file the Clarke article in the Patent 
Office. He testified: 

Q. Well, didn’t the Clarke article, as pub¬ 
lished, contain those statements of facts? 

A. I don’t remember how closelv it followed 

•/ 

the original draft that I saw’. If the article 
was satisfactory as published, it was my per¬ 
sonal intention to file it in the Patent Office. 

That Dorsey knew’ perfectly w’ell that the Hatch 
article was to be published as a Clarke article, and that 
it was to contain matter which he and Hatch under¬ 
stood was to be useful and used, clearly appears from 
Hatch’s letter to Dorsey of May 20, 1926, reprinted 
at pages 75-76 of the appendix to appellant’s brief. 
In that letter Hatch wrote to Dorsey: 

I fear I may have to go out to Toledo again 
to get Clarke to show* some speed in this matter 
and perhaps to supervise w’hat he publishes. I 
think he understood just w’hat we want pub- 
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lished, but he might unintentionally destroy 
some of the propaganda which we plan. I will 
see that you get a copy of some journal in which 
this article appears when it comes out. 

Then, referring to the fact that if Clarke would not 
publish the article which Dorsey had approved, some¬ 
one else might be induced to do so, Hatch said to 
Dorsey: 

* * * we could introduce the matter in 

which we are interested in such a history. 

Furthermore, Dorsey testified in the Toledo case, a 
portion of his testimony being reproduced at page 77 
of the appendix to appellant’s brief: 

Q. Mr. Dorsey, you filed the so-called Clarke 
article with the Patent Office. * * * 

A. I did. 

Q. Did you know before you filed it that 
it was originally prepared by Mr. Hatch? 

A. I knew' that Mr. Hatch had made arrange¬ 
ments to have the article prepared, but I do not 
know the details of who wrote the article. The 
article was sent to me for revision. I went 
through it and found it as I thought substan¬ 
tially correct, and I said okey. 

At pages 15-19 appellant’s brief seems to argue 
that Dorsey was not responsible for filling the “Clarke 
article” because he did not know that it was the same 
article that had been presented to him in manuscript 
form by Hatch. There is also an intimation that Dor¬ 
sey relied on Brown, and merely signed the argument 
which submitted the Clarke article to the Patent 
Office. 
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Of course, Dorsey as attorney of record was respon¬ 
sible for what he filed in the Patent Office and his 
present attempt to hide behind others does him no 
credit. 

In addition to that, we call attention to the uncon¬ 
tradicted testimony of Brown already quoted that 
during 1926 he was spending two-thirds of his time in 
Washington working with Dorsey on the applications 
of which the one here involved was one of the most 
important. In view of the obvious care with which 
this case was prosecuted, it is inconceivable that Dor¬ 
sey was not thoroughly familiar with everything that 
went into the amendments, and consequently with the 
origin and purpose of the Clarke article. That he 
presented it to the Patent Office as being the original 
work of a disinterested party, and as proof that Peiler 
had made a pioneer invention, is thoroughly estab¬ 
lished by the file history. 

At page 20 appellant’s brief argues that Dorsey did 
not attempt to mislead the Patent Office as to the im¬ 
port of the Clarke article. On this point, 25 persons 
sitting in a judicial or quasi judicial capacity have 
without dissent found to the contrary. The very fact 
that Dorsey argued to the Board of Appeals of the 
Patent Office that the Clarke article was, in effect, the 
testimony of a hostile witness, refutes this argument 
of appellant. The fact that he referred repeatedly to 
statements in the article as being statements of Wil¬ 
liam P. Clarke, when he unquestionably knew that they 
were the statements of Hatch, Carter, and Dorsey, is 
thoroughly established by this record. We think it 
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need not be argued further. This point is discussed • 
in the Board’s Report. See appendix to appellant’s 
brief at p. 70-4. 

Appellant’s brief at pages 23 and 24 quotes Dor¬ 
sey’s own testimony admitting that he urged the 
Clarke article as evidence of invention of Gob Feeding 
by Peiler. 

Appellant’s brief is rather indefinite in its position as ' 
to whether the filing of the Hatch article under the false 
claim of authorship by Clarke was a fraud on the Patent 
Office. They rely in large part on the alleged innocence 
of Dorsev as to Hatch’s connection with the article. 
But it does argue somewhat obliquely that Dorsey did no 
wrong from any point of view. In answer to that we 
point out two clear statements by the Supreme Court 
that bear directly on our assertion that he as attorney of 
record in the Peiler case failed in his obligation to the 
Office in not disclosing the facts he admittedly knew’ 
about the “Clarke article.” 

In Precision v. Automotive Co., 324 U. S. 806, the Su¬ 
preme Court said: 

Those who have applications pending with the 
Patent Office or who are parties to Patent Office 
proceedings have an uncompromising duty to re¬ 
port to it all facts concerning possible fraud or in¬ 
equitableness underlying the applications in is¬ 
sue. This duty is not excused by reasonable 
doubts as to the sufficiency of the proof of the in¬ 
equitable conduct nor by resort to independent le¬ 
gal advice. Public interest demands that all 
facts relevant to such matters be submitted form¬ 
ally or informally to the Patent Office, which can 
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then pass upon the sufficiency of the evidence. 
Only in this way can that agency act to safeguard 
the public in the first instance against f raudulent 
patent monopolies. Only in that way can the 
Patent Office and the public escape from being 
classed among the “mute and helpless victims of 
deception and fraud. ” 

In Federal Communication Commission v. WOKO, 
Inc., 329 U: S. 223, the Supreme Court said: 

It is said that in this case the Commission failed 
to find that the concealment was of material facts 
or had influenced the Commission in making any 
decision, or that it would have acted differently 
had it known that the Pickards were the benefi¬ 
cial owners of the stock. We think this is beside 
the point. The fact of concealment may be more 
significant than the facts concealed. The ivill- 
ingness to deceive a regulatory body may be dis¬ 
closed by immaterial and useless deceptions as 
well as by material and persuasive ones. We do 
not think it is an answer to say that the deception 
was unnecessary and served no purpose. 

At page 25 appellant’s brief argues that Dorsey did 
not misuse the Clarke article in the Third Circuit Court 
of Appeals. Since we do not regard that point as essen¬ 
tial to the case before this Court, we need not consider it 
here beyond saying that Dorsey was counsel of record 
in that case in which it has been held that a fraud was 
committed on that court. 

At page 25 appellant’s brief argues that Dorsey had 
nothing to do with the payments to Clarke of hush money 
in 1932. 

There is no evidence in the record that Dorsey partici¬ 
pated in the arrangement for those payments or even 
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knew of them at the time they were made. Conse¬ 
quently, we have never made any point against Dorsey 
because of the payments per se. They are important 
only in showing that Brown, Carter, and Hatch, who are 
inseparably tied up with Dorsey in the ^preparation and 
misuse of the Clarke article, evidently regarded it as of 
great importance that the true facts about that article 
be not disclosed, because they actively procured the pay¬ 
ment to Clarke of $8,000—to keep his mouth shut. If 
our case required it, we think we could tie Dorsey 
through the conspiracy rule to whatever effect such pay¬ 
ments have in the way of showing fraud. However, that 
was not necessary below, and is not necessary here. 

Appellant’s brief argues at various places (e. g. 
30-31) that the Patent Office erred in predicating a 
finding of guilt on the findings and opinions of the 
courts considering the use of the Clarke article in the 
Patent Office. We believe those decisions establish as 
res judicata that a fraud on the Patent Office ^vas 
committed. There never was any argument that they 
established individual guilt of any of the respondents . 
That was specifically disclaimed in the hearing before 
the Board. Furthermore, the Board makes clear that 
its findings of misconduct are based on the evidence 
produced before it at the hearing in this disbarment 
proceeding—not on the Court decisions. See the para¬ 
graph of the Board’s report beginning at the bottom 
of page [56], and running through the two following 
paragraphs. 

Judge Morris also considered this matter and found 
no error. See his opinion at [25]. 
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At page 31, appellant’s brief argues that the burden 
of proof was on the Commissioner. We doubt that 
in view of the court decisions on this fraud. However, 
we respectfully submit that if so, the burden has been 
fully carried, and that Dorsey has been shown by over¬ 
whelming evidence to have participated actively in the 
preparation, publication, and filing of the spurious 
Clarke article in the Patent Office for the purpose of 
deceiving the Examiner into believing that it was the 
work of a disinterested and even hostile person, rather 
than a brief for Hartford, as the Supreme Court has 
held it was in fact. 

At page 32 appellant’s brief discusses the Statute 
of Limitations. We have no quarrel with the law 
stated by appellant, or with the theoretical conclusion 
drawn. Appellant admits that the Statute of Limita¬ 
tions does not apply to this proceeding; his only argu¬ 
ment is that after eighteen years some of the evidence 
may have been lost, and the witness’ memory may have 
failed. 

Our answer to this last argument is that substantially 
all of the evidence relied upon by the Patent Office 
comes directly from the files, or from the testimony, 
of the four respondents. They did not make any 
complaint during the hearing that any evidence had 
been lost, or that any lack of memory of any witness 
was prejudicial to any of the respondents, and specifi¬ 
cally to Dorsey. As a matter of fact, the contrary is 
quite clear. Dorsey took refuge in answer to embar¬ 
rassing questions by asserting lack of memory. In 
other words, every indication is that in this case the 
delay was in favor of appellant. 
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Judge Morris discussed this matter of delay [48] 
and disposed of it by holding: 

no showing has been made that the delay has 
prejudiced the petitioners in their defense. 

The Patent Office Board disposes of the point in its 
findings at [56]. 

At page 35 appellant’s brief argues that Dorsey’s 
acts are not within the statute under which he was 
disbarred. Our answer to this is that he was dis¬ 
barred for “gross misconduct” which is subject mat¬ 
ter for disbarment under the statute. If it is not gross 
misconduct justifying disbarment for an attorney be¬ 
fore the Patent Office to file a spurious article pre¬ 
pared by himself and other employees and attorneys 
of his client, for the express purpose of having the 
Patent Office believe that it. is a disinterested, im¬ 
partial review of the prior art, and testimonial to 
pioneer inventorship of an applicant, then we do not 
know what could constitute gross misconduct. 

In the conclusion to appellant’s brief at page 37, it 
is argued that Dorsey made only two verbal correc¬ 
tions in the Hatch manuscript. We submit that the 
extent of his changes of the Hatch manuscript is 
entirely immaterial since it was submitted to him for 
his approval and he did approve it—before Clarke 
ever saw it. Later, he asked for another copy, and 
he was then told that it would be printed as an article 
written by Clarke, and he asked for a proof of pub¬ 
lication, and filed it in the Patent Office as Clarke’s 
article. The important point is not the extent of 
Dorsey’s authorship of the Hatch article but the fact 
that when it was submitted to him he approved it, 
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and from that time on intended to use it in the Peiler 
case when and if published. This clearly appears 
from his affidavit printed at page 80 of the appendix 
to appellant’s brief. 

That affidavit also effectively rebuts the argument 
that Dorsey had no intention of filing the Hatch 
article in the Patent Office. 

The second conclusion argued in appellant’s brief 
at page 37 is that the proofs failed to negative Dor¬ 
sey’s testimony that at the time he filed the “Clarke 
article” in the Patent Office he did not recognize it 
as the “Hatch manuscript.” 

The only testimony on this point is Dorsey’s un¬ 
supported statement. The Patent Office Board, the 
Commissioner, and Judge Morris did not believe his 
testimony on this point. The seven-man Board of the 
Patent Office heard his testimonv and cross-examina- 
tion and their conclusion as to Dorsey’s credibility 
obviously should not be disturbed by this court, par¬ 
ticularly when that testimony is directly contradic¬ 
tory of his prior affidavit and of his testimony at 
other places in the record. We think it unnecessary 
to argue to this court that it is utterly inconceivable 
that an experienced attorney like Dorsey, who ad¬ 
mittedly worked for weeks in cooperation with Brown 
and Carter during the year 1926 in the prosecu¬ 
tion of the Peiler application did not recognize the 
Clarke article as being the same article that had been 
submitted to him by Hatch, and for which he had 
telegraphed for an extra copy only a few months 
before he filed it in the Patent Office. The Board 
did not believe him, the Court did not believe him, 
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and we think it fantastic to expect this Court to 
believe him in such an utterly preposterous position. 

At page 39 appellant’s brief states that all of the 
evidence relating to Dorsey’s conduct is reproduced 
in the appendix to his brief. We do not concede that 
this statement is correct. All of the testimony and 
exhibits concerning the whole transaction, and the in¬ 
ception of the scheme to plant a spurious article pur¬ 
porting to give the history of the Gob Feeding art in 
the Patent Office under a false authorship is perti¬ 
nent to the Dorsey case, and should be considered by 
the Court, if it takes jurisdiction, and if it feels that 
the argument in the brief on behalf of Dorsey raises 
any doubt whatever of the correctness of the decision 
below. However, we feel certain that if the Court 
will read the testimony and documents reprinted in 
the appendix to appellant’s brief it will have no doubt, 
in view of Dorsey’s evasiveness, contradictory state¬ 
ments under oath, and utter incredibility on the main 
points. 

Appellant’s brief at various places (e. g. 28) argues 
that Dorsey was convicted of conspiracy and other 
offenses not specified in the rule to show cause. This 
is a specious argument, purely technical and unsound. 
The cases are clear that no special form of notice is 
required in disbarment proceedings. 

Disbarment is obviously an individual and personal 
matter. Appellant was ordered to show' cause w'hy he 
should not be disbarred. The statute above cited pro¬ 
vides that this may be done for “gross misconduct.” 
The rule to show cause pointed out to appellant that 
the Supreme Court had stated that a fraud on the 
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Patent Office had been committed by means of the 
Clarke article in connection with Peiler application 
for Patent No. 1,655,391. The rule set forth that 
appellant had “participated” in the preparation of 
the Clarke article and in the presentation of it to the 
Patent Office, knowing that the article was not writ¬ 
ten by its purported author, and with the purpose of 
deceiving the Patent Office as to the authorship of the 
article and influencing the action on said application, 
and that appellant “perpetrated, or participated in 
the perpetration” of the fraud. 

We respectfully submit that such a charge is ample 
to support every finding of the Committee upon which 
the order of disbarment is based. It was sufficient to 
put appellant on notice to prepare to show his entire 
connection with the preparation, authorship, and use 
of the said Clarke article. 

It is utterly immaterial, we submit, whether the 
rules to show cause charged petitioners, or any of 
them, with taking part in a conspiracy. Each indi¬ 
vidual was called upon to justify his indivdual con¬ 
duct in the matter of “participation in” a definitely 
specified fraud on the Patent Office. The fact that the 
proofs, and even their own testimony, clearly showed 
a conspiracy, and a fraudulent scheme, in which each 
of the petitioners had an active part, does not in any 
way negative the misconduct of the individual partici¬ 
pants, regardless of the pleadings. Nor, on the other 
hand, was there any violation of right to a hearing of 
the members of that conspiracy, merely because they 
were individually charged with having “participated” 
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in the fraud, rather than being charged as a group 
with having conspired to perpetrate it. 

The general principles of law, pleading, and evi¬ 
dence applicable to this point are believed to be in¬ 
disputable. For example in Corpus Juris Secundum , 
under the heading “Conspiracy,” in civil cases, it is 
said: 

Ordinarily it is not necessary to allege the 
conspiracy, except for the purpose of aggra¬ 
vating the wrong, or of enabling plaintiff to 
recover against one or all of the conspirators; 
and except where the act complained of imposes 
no liability if committed by an individual (Sec. 
25, p. 1037). 

The rules relating to the issues, proof and 
variance in civil actions in general apply in an 
action on the case in the nature of conspiracy. 
Conspiracy, ordinarily, need not be proved, al¬ 
though alleged; or, if necessary, it may be 
proved, though not alleged (Sec. 27, p. 1040). 

Any competent evidence, direct or circum¬ 
stantial, is admissible to prove the conspiracy, 
acts done in pursuance thereof, or other ele¬ 
ments of the cause of action, or matter of de¬ 
fense, alleged (Sec. 29, p. 1043). * * * 

Proof of the conspiracy is of value chiefly in 
permitting plaintiff to hold one party respon¬ 
sible for the acts of another (Medicli v. Stip- 
pec, 335 Mo. 796). 

Cyclopedia of Federal Procedure, in Section 50, con¬ 
cerning procedural requirements for disbarment 
says— 

There is no established formal procedure for 
disbarment, and a petition which states the 
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charges will suffice. The proceeding is civil and 
not criminal, and is not prosecuted on indict¬ 
ment or tried by a jury, and the charges need 
not be made with the particularly of an indict¬ 
ment. 

Judge Woolsey, for the Southern District of New 
York, In re Gladstone, 28 F. Supp. 858, entered an 
order of disbarment against two attorneys who had 
conspired to defraud a client. Concerning certain 
motions to strike out evidence, the Court said (p. 
860): 

It mav be that there would be a technical 
objection in a jury case to some of the evidence 
and to some of the exhibits admitted at the trial 
herein, but both the testimony allowed and the 
exhibits marked in evidence contribute defi¬ 
nitely, although with varying degrees of proba¬ 
tive force, to paint the picture involved here- 

* -X- -X- -X- 

in. 

The finding of a conspiracy, hereinafter 
noted, has rendered admissible much evidence 
which would not have been admissible as 
against both respondents in the absence of such 
a finding. Furthermore, a disciplinary proceed¬ 
ing is not and should not be tried as a criminal 
case, and where, as here, a multi-partite situa¬ 
tion is involved in such a proceeding, the court 
should be untrammelled in its investigation of 
everv facet thereof. 

On the same page, the Court said: 

For there will always be found in every cause 
certain master facts either stipulated, other¬ 
wise admitted, or proved without challenge, 
which constitute the control by which contro¬ 
versial facts must be tested. 
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In Philbroolz v. Newman, 85 Fed. 139, an attorney 
was disbarred in the State court. He brought an 
action in the Federal court for damages because of his 
alleged wrongful disbarment by the State court. It 
was alleged that the disbarment had been illegal be¬ 
cause of informalities in the procedure, and particu¬ 
larly in that the charges did not set out in full the 
grounds upon which he was disbarred. Concerning 
this situation the Federal court said: 

It was not necessary that these charges 
should have been presented with the same par¬ 
ticularly and formality as is ordinarily required 
in criminal actions. The proceedings to disbar 
an attorney are not criminal proceedings, but 
civil. 

The Court then quoted from Randall v. Brigham, 
7 Wall 523, as follows: 

It is not necessary that proceedings against 
attorneys for malpractice or any unprofessional 
conduct should be founded upon formal allega¬ 
tions against them. Such proceedings are often 
instituted upon information developed in the 
progress of a cause, or from what the court 
learns of the conduct of the attorney from its 
own observation. Sometimes they are moved 
by third parties upon affidavit, and sometimes 
they are taken by the court upon its own mo¬ 
tion. All that is requisite to their validity is 
that when not taken for matters occurring in 
open court, in the presence of the judges, notice 
should be given to the attorney of the charges 
made, and opportunity afforded him for ex¬ 
planation and defense. The manner in which 
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the proceeding shall be conducted, so that it be 
without oppression or unfairness, is a matter 
of judicial regulation. 

Later in the opinion in this case the court said: 

It seems to be claimed by plaintiff that he 
was tried upon other charges than those speci¬ 
fied in the citation, and found guilty of these. 

* * * If there were a number of charges 

against the plaintiff, and the court had jurisdic¬ 
tion to hear and determine only one, and that 
one was sufficient to support the judgment, that 
would make the judgment valid. 

One of the leading cases on disbarment is the early 
case of Ex parte Wall, 2 S. Ct. 569. Wall had been 
disbarred below and petitioned the Supreme Court for 
a writ of mandamus to require the lower courts to re¬ 
instate him. This was refused and the lower court 
sustained. The opinion of the Court is long and will 
not be quoted at length here. It held that disbarment 
need not be based upon any formal procedure. In 
doing so it quoted with approval from the Supreme 
Court of Pennsylvania the following: 

We entertain no doubt that a court has juris 
diction without any formal complaint or peti¬ 
tion, upon its own motion, to strike the name 
of an attorney from the roll in a proper case, 
provided he has had reasonable notice, and 
been afforded an opportunity to be heard in his 
defense. 

The opinion also cites Randall v. Brigham, 7 Wall. 
523, an action for damages brought by an attorney 
against the judge who disbarred him, based upon the 
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charge that the judge had nothing before him when 
he issued his order to show cause other than a letter 
from a third person. Concerning this the Supreme 
Court said: 

But the claim of the plaintiff is not correct. 
The information imparted by the letter was 
sufficient to put in motion the authority of the 
court, and the notice to the plaintiff was suffi¬ 
cient to bring him before it to explain the trans¬ 
action to which the letter referred. The 
informality of the notice or of the complaint 
by letter did not touch the question of jurisdic¬ 
tion. The plaintiff understood from them the 
nature of the charge against him; and it is 
not pretended that the investigation which fol¬ 
lowed was not conducted with entire fairness. 
He was afforded ample opportunity to explain 
the transaction and vindicate his conduct. 

In re Claiborne, 119 F. (2d) 647, is the case where 
the first Circuit Court of Appeals affirmed the dis¬ 
barment of an attorney for unprofessional conduct. 
The appeal was taken on the ground that the pro¬ 
ceeding below was informal, particularly in that— 
No lawful presentment of charges was made 
against him. * * * The Court in affirming the 

disbarment said (p. 650): 

The proceedings for such discipline need 

not comply with all the formalities of process 

of other trial procedure. The informality by 

which action is taken, the charges made, or 

notice is given to the attorney charged with 

misconduct, will not invalidate the proceedings. 

It is sufficient if the attomev has notice of the 

•/ 
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charges against him and an opportunity to 
prepare and present his defense. (Citing 
many cases.) 

Concerning the finding of a conspiracy, the Com¬ 
mittee’s Report at [83] said: 

It is not necessary for the purpose of the 
recommendation hereinafter made to find that 
these respondents schemed or connived to pro¬ 
cure Clarke’s signature to Hatch’s article and 
that they intended to subsequently file it in 
Peiler’s application. The record is conclusive 
that they did procure such signature and so 
filed it, and all of them had full knowledge 
before it was filed in such application that it 
was to be filed therein. Nevertheless, we make 
such finding. 

Aside from that, there was no error committed, 
because appellant was disbarred for the very charge 
set forth in the rule to show cause. Namely, that he 
had “participated in the perpetration of a fraud on 
the United States Patent Office”—and, consequently, 
had been guilty of gross misconduct in that connec¬ 
tion. So far as his guilt is concerned in this pro¬ 
ceeding, it is immaterial whether or not there were 
others, or what others, involved in the fraudulent 
scheme. It is not seen how a charge of conspiracy in 
the rules to show cause would have changed the proofs 
offered by appellant, or the result of the hearing, in 
any respect whatever, or from any point of view. 

At page 40-1 appellant’s brief asks this Court to 
remand this case to the Patent Office “for further 
consideration.” This is so obviously informal and 
improper that it needs no extended consideration or 
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argument. There is no proper showing of newly dis¬ 
covered evidence or like basis for a further hearing. 
The point is only important as showing appellant’s 
delaying tactics and desperation. He has had his 
hearing and been found guilty. In addition he has 
had, due to the stays granted below, a long period of 
suspension of the disbarment order. That suspension 
should end here and now. 

CONCLUSION 

We recognize the factors in this case which would 
normally make the Patent Office reluctant to disbar 
appellant. On the other hand, we call to the Court’s 
attention the fact that this appellant, and the others 
who were disbarred with him, openly and defiantly, 
and at times arrogantly, justified their conduct, in 
their hearing before the Patent Office, and stated to 
the Patent Office that there was no wrong in what 
thev had done. That attitude amounts to a statement 
that they would do the same thing over if a similar 
situation arose. See Dorsey’s testimony as follows: 

Q. And without any material change in it by 
Mr. Clarke, don’t you think in fairness to the 
Patent Office, when you put it in to prove some¬ 
thing to the Patent Office as a benefit to you in 
prosecuting an application, that you owed it to 
the Patent Office to make aware to them the 
connection of your company with the prepara¬ 
tion of that article? 

A. Mr. Brown, the Patent Office was not con¬ 
cerned as to the literary merit and praise that 
was to be given to the author of that article. 
It just isn’t investigating a Shakespearian- 
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Bacon controversy of origin. It was engaged 
in getting authoritative statements, and when 
Mr. Clarke, a well-known authority, gave au¬ 
thenticity, authority to that statement by his 
name, I think that is the right man to have it 
go under. He was as much the author of the 
Clarke article, even if it was a dead copy, as 
we call Napoleon the author the of the “Code 
Napoleon.” It was Clarke’s name that gave it 
its status. I don’t see where the Office was 
deceived one bit. 

Q. You presented it to the Patent Office and 
argued it to the Patent Office as being the arti¬ 
cle of a disinterested— 

A. Of a what? 

Q. Of a disinterested person; did you not? 

A. It was—certainly I did, and I think 
Clarke was disinterested, and I think it was 
his article, that is all. It is just a question of 
whose article it is; what constitutes an author.” 
(R. 661, appendix to appellant’s brief, p. 60.) 
***** 

Q. Do you now mean to say that your posi¬ 
tion before this Court is that Clarke was the 
author of that article? 

A. I would he willing to rest my case on the 
fact that Clarke was the author of that article 
when you consider it in the light of what the 
article was. He was the man whose experience 
gave it authority, and to my mind he was prob¬ 
ably the author under the dictionary definition. 
(R. 673, appendix to appellant’s brief, p. 70.) 

Had this appellant and his colleagues admitted the 
facts that have been proven by correspondence, and 
other immutable evidence that is in the record (in 
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many cases contrary to their sworn statements) 
acknowledged the proceeding to have been wrong, and 
taken the position that they did not realize the gravity 
and offensiveness of what they had done until they 
saw its ultimate effect in the Patent Office and in 
the Third Circuit Court of Appeals—then there 
might be some basis for thinking disbarment unneces¬ 
sary. But, we think there can be no sound argument 
that a man who stands before the Patent Office and 
asserts that there is nothing wrong in filing and using 
a spurious article as was done in this case, is a proper 
person to practice further before it. 

Furthermore, the extent and nature of the Com¬ 
missioner’s disciplinary order in this case is respect¬ 
fully submitted to be a matter not for this Court to 
review. The only thing before the reviewing Court, 
whether that be the district court or this court, is to 
determine whether there was a fair hearing according 
to law, and a record supporting the Commissioner’s 
conclusion. 

It is not only appellant who is involved in this pro¬ 
ceeding, it is the dignity of the Patent Office, and its 
right to police the integrity of those who practice be¬ 
fore it, to require them to deal with the Patent Office 
frankly, fairly, and honestly. How can the Patent 
Office do that if the Courts do not back it up in its 
proper disciplinary measures? 

We respectfully submit that this case has already 
been reviewed on the only appeal provided by the 
pertinent statutes and therefore should not be again 
reviewed on appeal here; that if again reviewed the 
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record shows no error was committed in the proceed¬ 
ing in. the Patent Office; that there is in the record 
subst^stial evidence to justify the findings and order 
of the.,Commissioner relating to appellant; that the 
credibility of appellant has been weighed by the triers 
of the facts and should not be reviewed here; that the 
seop^and form of the disbarment order is not review- 
able by this court; and that the appeal should be 
dismissed or alternatively the order of the Commis¬ 
sioner affirmed. 

Respectfully submitted. 

E. L. Reynolds, 

Law Examiner, TJ. S. Patent Office, 

Attorney for Appellee. 

Jo. Baily Brown 

First National Bank Building, Pittsburgh, Pa., 
Of Counsel for Appellee. 
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